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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Requests for Review of
Decisions of the
Universal Service Administrator by

Net56, Inc.
Palatine, 1L

File Nos. SLD-552545, et al.

Schools and Libraries Universal Service CC Docket No. 02-6

Support Mechanism
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ORDER

Adopted: November 7, 2012 Released: November 7, 2012

By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau:

1.  Consistent with precedent,' we grant three requests from Net56, Inc. (Net56) seeking
review of decisions by the Universal Service Administrative Company (USAC) under the E-rate program
(more formally known as the schools and libraries universal service support program) to deny or rescind
fundmg from ams chool ison) app 11catlons for fundmg years 2007 2008 and

2009.2 s%@?i

! See, e. g., In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and
Order, 12 FCC Rcd 8776, 9029-9030, paras. 480-81 (1997) (Universal Service Order) (finding that while price
should be the primary factor in selecting a bid, schools and libraries have maximum flexibility to take service quality
into account and choose the offering that meets their needs most effectively and efficiently. Applicants may
consider “prior experience, past performance, personnel qualifications, including technical excellence, management
capability, including schedule compliance, and environmental objectives” to determine whether an offering is cost
effective); Request for Review by Ysleta Independent School District of the Decision of the Universal Service
Administrator, CC Docket Nos. 96-45, 97-21, Order, 18 FCC Red 26407, 26431 para. 53 (2003) (Ysleta) (“The
Commission has determined that seeking competitive bids for eligible services is the most efficient means for
ensuring that eligible schools and libraries are fully informed of their choices and are most likely to receive cost-
effective services™); Request for Review by Macomb Intermediate School District Technology Consortium of the
Decision of the Universal Service Administrator, CC Docket No. 02-6, Order, 22 FCC Rcd 8771, 8772 (2007)
(Macomb) (applicants must select the most cost effective service offering). See also Requests for Review by
Allendale County School District, et. al. of the Decision of the Universal Service Administrator, CC Docket No. 02-
6, Order, 26 FCC Rcd 6109 (Wireline Comp. Bur. 2011) (dllendale). In Allendale, the Wireline Competition
Bureau found that three petitioners had only one bid for E-rate supported services that was responsive to their FCC
Form 470 postings. “As a result, in each of these three instances, the responsive bid necessarily offered the lowest
price.” Allendale, 26 FCC Red at 6116, para. 10.

? See Appendix. Section 54.719(c) of the Commission’s rules provides that any person aggrieved by an action taken
by a division of USAC may seek review from the Commission. 47 C.F.R. § 54.719(c) (2012).
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USAC made similar ﬁndmgs for Harrison's fundmg rquests fqr;yAI)j irewall ;zéfvwresf&}d’web and -
email hosting services, and also found that Hamsorféfaxlea’to;se’lecf“&os@e; ECHVe 11g1b1e servioes: ;-

“provided belo

3 See Letter from USAC, Schools and Libraries Division, to Shirley Peterson, Harrison School District 36, at 4
(dated May 6, 2011) (regarding Harrison’s funding year (FY) 2007 FCC Form 471 application number 552545,
funding request numbers (FRNs) 1531745, 1531757, 1531771, 1531783, 1531795) (Harrison FY 2007 Commitment
Adjustment Letter).

* See Letter from USAC, Schools and Libraries Division, to Jill Gildea, Harrison School District 36 (dated Feb. 24,
2010) (regarding Harrison’s FY 2008 FCC Form 471 application number 634059, FRNs 1753187, 1753238,
1753268, 1753317) (Harrison FY 2008 Funding Commitment Decision Letter (FCDL)) (denying funds for FY
2008); Letter from USAC, Schools and Libraries Division, to Jill Gildea, Harrison School District 36 (dated Mar.
26, 2010) (regarding Harrison FY 2008 FCC Form 471 application number 634059, FRNs 1753187, 1753238,
1753268, 1753317) (FY 2008 Further Explanation of Administrator’s Funding Decision); Letter from USAC,
Schools and Libraries Division, to Jill Gildea, Harrison School District 36 (dated Apr. 13, 2010) (regarding
Harrison’s FY 2009 FCC Form 471 application number 678493, FRNs 1852702, 1852749, 1852785, 1852800)
(Harrison FY 2009 FCDL) (denying funds for FY 2009); Letter from USAC, Schools and Libraries Division, to Jill
Gildea, Harrison School District 36 (regarding Harrison FY 2009 FCC Form 471 application number 678493, FRNs
1852702, 1852749, 1852785, 1852800) (FY 2009 Further Explanation of Administrator’s Funding Decision).
Subsequently, USAC also denied Net56’s appeals of Harrison’s funding year 2008 and 2009 funding denials. See
Letter from USAC, Schools and Libraries Division, to Paul B. Hudson, Counsel to Net56, Inc. (dated Aug. 4, 2010)
(Administrator’s Decision on Appeal — Funding Year 2008-2009); Letter from USAC, Schools and Libraries
Division, to Paul B. Hudson, Counsel to Net56, Inc. (dated Oct. 26, 2010) (Administrator’s Decision on Appeal —
Funding Year 2009-2010).

> See generally supra nn. 3-4.

8 See Harrison FY 2007 Commitment Adjustment Letter at 4; FY 2008 Further Explanation of Administrator’s
Funding Decision at 6-9; FY 2009 Further Explanation of Administrator’s Funding Decision at 6-9.

7 See Harrison FY 2007 Commitment Adjustment Letter at 6-13; FY 2008 Further Explanation of Administrator’s
Funding Decision at 1-5; FY 2009 Further Explanation of Administrator’s Funding Decision at 1-5.

¥ The Bureau must conduct a de novo review of requests for review of decisions issued by USAC. 47 C.F.R. §
54.723 (2012).

? See 47 C.F.R. §§ 54.503(c)(2)(vii), 54.511(a) (2012). See also 47 C.F.R. §§ 54.504(c)(1)(xi), 54.511 (2007). See
also supra n. 1. In this order, we describe the requirements of the E-rate program as they currently exist, but
(continued...)
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4. Under the Commission’s rules, applicants must seek competitive bids for all services
eligible for support,'® submit an FCC Form 470 for posting on USAC’s website,'' and wait 28 days before
making any commitments with a service provider.” Applicants must also select a service provider using
price as the primary factor.”” After selecting a service provider, applicants must enter into a contract prior
to filing their FCC Forms 471 requesting support for eligible services."* Applicants must also clearly
allocate the costs of eligible and ineligible services."

6.  Inits decision to deny and rescind funding, USAC states that Harrison filed its FCC Form
471 and then signed a five-year contract with Net56."7 ISAC-alsorconthides thsr this- Sotteactiitedto
cost allocate eligible from ineligible-services:¥.At-4s-uncontested that-during USAGis-special:compliance--
rgyiewsHarmison had.provided.a-fivesyear.contract that-included-botheligible-andnen-cligibleservices

(Continued from previous page)
because the order involves applications from funding years 2007-2009, and the Commission has re-organized the E-
rate rules since then, where the Commission's rules have changed, we also cite to the relevant rules as they existed
during the relevant funding years.

' See 47 CFR. § 54.503(a) — (b) (2012) (applicants “must conduct a fair and open competitive bidding process”
and must “seek competitive bids . . . for all services eligible for support”). See also 47 C.F.R. § 54.504(a) (2007).

' See 47 C.F.R. § 54.503(c) (2012) (applicants “seeking to receive discounts for eligible services under this subpart,
shall submit a completed FCC Form 470 to the Administrator to initiate the competitive bidding process™). See also
47 C.FR. § 54.504(b) (2007). The rules also require USAC to post the FCC Forms 470 submitted by applicants on

its website. See 47 C.F.R. § 54.503(c)(3) (2012). See also 47 C.F.R. § 54.504(b)(3) (2007).

12 See 47 C.F.R. § 54.503(c)(4) (requiring that after an applicant’s FCC Form 470 is posted on USAC’s website, the
applicant “wait at least four weeks from the date on which its description of services is posted on the
Administrator’s website before making commitments with the selected providers of services™). See also 47 C.F.R.
§ 54.504(b) (4) (2007).

B See 47 C.FR. § 54.511(a) (2012) (requiring that “in determining which service offering is the most cost-effective,
entities may consider relevant factors other than the pre-discount prices submitted by providers, but price should be
the primary factor considered”). See also 47 C.F.R. § 54.511(a) (2007).

"4 See 47 C.FR. § 54.504(a) (2012) (applicants “shall, upon signing a contract for eligible services, submit a
completed FCC Form 471 to the Administrator™). See also 47 C.F.R. § 54.504(c) (2007).

¥ See 47CFR. § 54.504(e) (2012) (“A request for discounts for a product or service that includes both eligible and
ineligible components must allocate the cost of the contract to eligible and ineligible components™). See also 47
C.F.R. § 54.504(g) (2007).

'8 See 47 C.F.R. § 54.503 (2012) (requiring applicants to seek competitive bids to procure E-rate services and
providing instruction on the protocol for the bidding process). See also 47 C.F.R. § 54.504 (2007); Letter from Jill
Gildea, Harrison School District 36, to Gary Tarantino, USAC, Schools and Libraries Division (dated Apr. 29,
2009) (explaining that Net56 was the only bidder and explaining the selection criteria and competitive bidding
process for Harrison); Email from Net56, Inc. to Telecommunications Access Policy Division, Wireline
Competition Bureau, Federal Communications Commission (dated May 21, 2012).

17 See Harrison FY 2007 Commitment Adjustment Letter at 4, 6, 7, 8, 10, 12; FY 2008 Further Explanation of
Administrator’s Funding Decision at 6; FY 2009 Further Explanation of Administrator’s Funding Decision at 6.

'8 See FY 2008 Further Explanation of Administrator’s Funding Decision at 6; FY 2009 Further Explanation of
Administrator’s Funding Decision at 6.
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without-costallocation bebween. such.servicesssJn.iis.appeal showeverydets
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7.  We find that the record before us reflects that after selecting Net56, Harrison signed
contracts with Net56 for all three funding years prior to filing its annual FCC Forms 471.”% In its appeal
to the Commission of USAC’s decisions to deny and rescind funding, Net56 submitted into the record the
Ferateserices Contratiiana dotamentaticn that listed Costs MiSot ated With Mtériet AECeT Wide area
network services, firewall seryices,-and.web hosting and email services-and alsoprovided- HHEEOs O~
mehgtble servicesi?® Thus, based on the record before us, we conclude that Harrison and Net56 did have
timely contracts in place that allocated costs for eligible and ineligible services.

8.  The Commission’s rules aiso require that applicants, after completing the competitive
bidding process and receiving services, must pay their non-discount portion of the cost of goods and
services to the service providers.* Here, USAC concluded that Harrison did not pay its share for
services,” and consequently that Harrison acc yted free eligible services.”® Net56 disputes this finding

and explains that FFOSKEHAA cons %‘fné’%%aheico%ct@%%ﬁ%%%%&hmmmmtmnw

wmqkshwcdm&pmeerallecatams&ferdaglblenand anellgxblgﬁmi%ﬁm 009
mehawﬁ@&&glb@sewmes Mﬂé@@m ns,that it uses

¥ See, e. g., Request for Review by Net56, Inc. of Decision of the Universal Service Administrator; Harrison School
District 36, 2008 Funding Year, FRNs 1753187, 1753238, 1753268, 1753317, at 3-4 (filed Oct. 4, 2010) (Net56
Appeal FY 2008).

® See Request for Review by Net56, Inc. of Decision of the Universal Service Administrator; Harrison School
District 36, 2007 Funding Year, FRNs 1531745, 1531757, 1531771, 1531783, 1531795, at 2 & Exhibit E (filed May
23, 2011) (Net56 Appeal FY 2007) (stating that for FY 2007, Harrison and Net56 entered into a contract on January
10, 2007, after which Harrison posted its FCC Form 471 on January 22, 2007); Net56 Appeal FY 2008 at 3 (stating
that for FY 2008, Harrison and Net56 entered into a contract on February 3, 2008, and Harrison posted its FCC
Form 471 on February 7, 2008); Request for Review by Net56, Inc. of Decision of the Universal Service
Administrator; Harrison School District 36, 2009 Funding Year, FRNs 1852702, 1852749, 1852785, 1852800, at 3
(filed Dec. 22, 2010) (Net56 Appeal FY 2009) (stating that for FY 2009, Harrison and Net56 entered into a contract
on February 3, 2009, and Harrison posted its FCC Form 471 on February 11, 2009).

2! See Net56 Appeal FY 2007 at 2-7; Net56 Appeal FY 2008 at 3-7; Net56 Appeal FY 2009 at 3-7.
2 See supra n. 20.

3 See Net56 Appeal FY 2007 at Exhibit G (explaining that Harrison was responsible for $4859.50 for E-rate
Services and $1,577.40 for other non-Erate Services for FY 2007); Net56 Appeal FY 2009 at Attachment 4
{explaining that Harrison was responsible for $4859.50 for E-rate Services and $1,447.40 for other non-E-rate
Services for FY 2009); Letter from Paul Hudson, Counsel to NetS6, Inc., to Mel Blackwell, Vice President of the
Schools and Libraries Division, USAC, at 11 (dated Feb. 19, 2010) (explaining that Harrison was responsible for
$4859.50 for E-rate Services and $1,447.40 for other non-E-rate Services for FY 2008).

2 See 47 C.F.R. 54.504(2)(1)(iii) (2012). See also 47 C.F.R. § 54.504 (c)(1)(iii) (2007).

2 See Harrison FY 2007 Commitment Adjustment Letter at 4, 7, 8, 10, 12; FY 2008 Further Explanation of
Administrator’s Funding Decision at 6-8; FY 2009 Further Explanation of Administrator’s Funding Decision at 6-8.

% See e.g., Harrison FY 2007 Commitment Adjustment Letter at 4. -
*7 See Net56 Appeal FY 2007 at 6-7; Net56 Appeal FY 2008 at 5-7; Net56 Appeal FY 2009 at 5-7.
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9. After reviewing the record, we find that Harrison and Net56’s contracts required Harrison
to pay ACFS for eligible and ineligible services and goods.” Pursuant to a contract between Harrison and
ACFS, ACFS would then remit part of Harrison’s payment to Net56 for the eligible services.”' Because
the oarsiZi0 009

»»—

S S

det€rmination that Harrison accepted free serv1ces Was prem1sed on its allegation that Harrison
did not pay its share for those services. Because we find that Harrison paid its share for the services at
issue, we find that Harrison did not receive any free services.

10. USAC also determined that certain services requested by Harrison in its requests for WAN,
firewall services, and email and web hosting services were ineligible for funding.”® In its appeals, Net56
does not appeal USAC’s ehglblhty determmatmns and mstead asks that Harrison receive funding in the

* See supran. 27,

® I etter from Paul B. Hudson, Counsel to NetS56, Inc., to Marlene H. Dortch, Secretary, Federal Communications
Commission at 1 (dated Aug. 15, 2011) (“Net56 . . . walked away from those discussions [with USAC] believing
that it had been given a go-ahead”). “I spoke with the USAC Ombudsman tonight and he said that it does not matter
if you have the lease or the lease is assigned . . . Net56 can bill for services as is.” Id. at Attachment 2.

%0 See Harrison School District 36 — Net56 Master Service Agreement and Master Lease Agreement at 1 (dated June
21, 2007).

3! See e.g., Net56 Appeal FY 2009 at Exhibit C, Attachment 3; see also Invoice from ACFS to Harrison School
District 36 for Services Rendered by Net56 (dated July 1, 2007) (requesting a payment of $7,377.25).

32 See Letter from Paul B. Hudson, Counsel to Net56, Inc., to Anita Patankar-Stoll, Attorney-Advisor,
Telecommunications Access Policy Division, Wireline Competition Bureau, Federal Communications Commission
at Exhibit 2 (dated May 31, 2012).

3 See Harrison FY 2007 Commitment Adjustment Letter at 4 (listing the following services as ineligible for
funding: “Maintenance, operation and repair of co-located equipment (customer equipment located at the Net56 data
center), phone support of standard Microsoft applications running on co-located equipment, monitor 7 x 24 of co-
located equipment, provide anti-virus services on co-located equipment and maintain and deploy anti-virus at
desktop, Tier 1 help desk, onsite support to the desktop, on-site floating field engineer, redesign of District web site,
Tier 1 & 2 help desk support, business continuity plan, application hosting services, application support for
accounting and student information systems, SharePoint portal services, unlimited professional development on
Microsoft Office and other applications™). USAC listed a DNS/DHCP server as being misclassified as eligible for
priority 1 funding instead of priority 2 funding. Id. at 6. Finally, USAC found that Harrison asked for a firewall at
the Net56 data center, which was an ineligible location, and for e-mail and web retention and journaling, which were
also ineligible for funding. Id. at §, 10, 12. See also FY 2008 Further Explanation of Administrator’s Funding
Decision at 1-4; FY 2009 Further Explanation of Administrator’s Funding Decision at 1-4.

3 See Net56 Appeal FY 2008 at 7-9; Net56 Appeal FY 2009 at 7-9. “Net56 is simply asking to be able to receive at
least a fraction of the contract price for a service that no one denies has already been provided in full.” Id. at 8. See
also Letter from Paul B. Hudson, Counsel to Net56, Inc., to Marlene H. Dortch, Secretary, Federal Communications
Commission at 2 (dated Jul. 31, 2012) (Net56 July 31, 2012 Letter) (“Net56 notes that it is not seeking funding for
certain functions that had been included in the contract prices but that USAC held were ineligible”).
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ts for WAN
Applicants are

11. Finally, we address USAC’s determination that Harriso
services, firewall services, and email and web hosting services
required to request discounts based on their reasonable ne

'
7 For firewall services

; For WAN services, Net56 explained that its ping varied per applicant depending on
y routers were needed and bandw1dth requlrements and that Harrison had one router on its
locatxon to send and receive Internet services.”” For email and web hostmg services, Hmﬁﬁ&f{ﬂmdihat«;
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12.  USAC determined that Net56’s services for WAN, firewall services, and email and web
hosting services, “exceed[ed] twice the cost of a commercially available solution” and were therefore, not
cost effective.” USAC used a five-year contract between Harrison and Net56 and calculated costs based
on that length of time.*”” USAC argued that Harrison could have purchased equipment for school
premises for significantly less than the leased option provided by Net56.*® To arrive at its cost estimates
for the commercially available solution, USAC conducted web searches for the purchase prices of
spemﬁc network equlpment and added an additional fifty percent of that pnce to estimate charges for

35 See FY 2008 Further Explanation of Administrator’s Funding Decision at 3 (concluding that Net56’s WAN
solution cost $35,400 over the course of a five year contract, whereas USAC’s theoretical premises-based solution
would cost $7,200). For firewall services over five years, according to USAC, Net56’s solution would cost $69,000,
whereas USAC’s theoretical premises-based solution would cost $20,000. 4. at 3-4. Also, for web hosting and e-
mail services, USAC claims that Net56’s solution would cost $240,000 over the course of five years, whereas
USAC’s theoretical premises-based solution would cost $57,000. Id. at 4. See also Harrison FY 2007 Commitment
Adjustment Letter at 6-12; FY 2009 Further Explanation of Administrator’s Funding Decision at 3-4.

3 See supran. 1.

37 See Net56 July 31, 2012 Letter at 1-4; Email from Paul B. Hudson, Counsel to Net56, Inc., to Anita Patankar-
Stoll, Attorney-Advisor, Telecommunications Access Policy Division, Wireline Competition Bureau, Federal
Communications Commission (dated Sept. 13, 2012).

3 See Net56 July 31, 2012 Letter at 3.

¥ 1d.

“1d.

! See, Harrison FY 2007 Commitment Adjustment Letter at 7. See also supra n. 34.

“2 See FY 2008 Further Explanation of Administrator’s Funding Decision at 3-4 (using the Harrison School District
36 — Net56 Master Service Agreement and Master Lease Agreement, which was signed June 21, 2007).

 See e.g., FY 2008 Further Explanation of Administrator’s Funding Decision at 3-4. See also supra n. 34.
* See e.g., FY 2008 Further Explanation of Administrator’s Funding Decision at 3-4.

% See Email from Paul B. Hudson, Counsel to Net56, Inc., to Anita Patankar-Stoll, Attorney-Advisor,
Telecommunications Access Policy Division, Wireline Competition Bureau, Federal Communications Commission
(dated Sept. 13, 2012).
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. - Net56 argues that USAC’s estimated price for the
requested services would have been more expensive, and that Net56’s leased solution is much more cost
effective for Harrison.”” Additionally, Net56 states that USAC used the wrong contract and should not
have been projecting costs for five years and instead, USAC should have considered the E-rate one-year
contracts.® With respect to USAC's finding that the installation and maintenance costs it charged
Harrison were excessive, Net56 argues that it used formulas given by USAC to determine installation and
maintenance costs.* Therefore, Net56 argues that the prices for services and products to Harrison were
cost effective.

13.  The Commission has not established a bright line test for determining when costs for
services are excessive.”’ The Commission has, however, noted that there may be instances where costs
for services are so exorbltant that they cannot be cost effectlve and gave the example of arouter that is

yijyis o Second we are not persuaded that USAC took mto account all the relevant
costs when estimating the cost of a premises-based solution for Harrison compared to Net56’s leased

solution for Harrison. Third, the record reflects that Net56 complied with the Commission’s rules
regarding lowest corresponding price, which requires service providers to provide applicants with prlc
) hlgher than the lowest price that it charges to similarly-situated non-residential customer for s1m1
% Net56 prov1ded examples of prices for its commercxal customers for Internet acces A"e

area ni

% See id. 3
7 See Net56 July 31, 2012 Letter at 3.
8 See id.

“ See id. at 2.

% See Net56 July 31,2012 Letter at 2.

3 See Ysleta, 18 FCC Red at 26432, para. 54 (“The Commission has not, to date, enunciated bright-line standards
for determining when particular services are priced so high as to be considered not cost-effective under our rules.”)

%2 See id.
% See supran. 16.

54 See Email from Paul B. Hudson, Counsel to Net56, Inc., to Anita Patankar-Stoll, Attorney-Advisor,
Telecommunications Access Policy Division, Wireline Competition Bureau, Federal Communications Commission
(dated May 21, 2012).

55 See Allendale, 26 FCC Red at 6115-16.

% See 47 CFR. § 54.51 1(b) (2007) (“Providers of eligibie services shall not charge schools, school district,
libraries, library consortia, or consortia including any of these entities a price above the lowest corresponding price
for supported services, unless the Commission, with respect to interstate services or the state commission with
respect to intrastate services, finds that the lowest corresponding prices is not compensatory. Promotional rates
offered by a service provider for a period of more than 90 days must be included among the comparable rates upon
which the lowest corresponding price is determined.”); see also Federal-State Joint Board on Universal Service, CC
Docket No. 96-45, Fourth Order on Reconsideration, 13 FCC Red 2372, para. 133 (1997).
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charged to Harrison.”” Based on all of these factors, we conclude that USAC did not establish that
Harrison failed to select a cost-effective service.

15. Lastly, on our own motion, we waive section 54.507(d) of the Commission’s rules and
direct USAC to waive any procedural deadline, such as the invoicing deadline, that might be necessary to
effectuate our ruling.*® We find good cause to waive section 54.507(d) because filing an appeal of a
denial is likely to cause the applicant to miss the program’s subsequent procedural deadlines in that
funding year.

16.  Therefore based on our review of the record, we grant the requests of Net56 with respect to
Harrison’s funding year 2007 through 2009 E-rate applications. On remand, we direct USAC to process
the grant using the services and pricing found in Harrison’s E-rate contracts dated January 1, 2007,
February 3, 2008, and February 3, 2009, and reduce the funding request by the amount of any ineligible
charges consistent with this order. To ensure that the underlying applications are resolved expeditiously,
we direct USAC to complete its review of each application listed in the appendix and issue an award or a
denial based on a complete review and analysis no later than 90 calendar days from the release date of
this order. In remanding these applications to USAC, we make no finding as to the ultimate eligibility of
the services or the underlying applications. We direct USAC to discontinue recovery actions relating to
requests for review that are addressed herein. At this time, we find that there is also no evidence of waste,
fraud or abuse, in the record.

17.  ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4
and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections
0.91,0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3 and 54.722(a), the
requests for review filed by Net56, Inc. as listed in the Appendix ARE GRANTED and the underlying
applications ARE REMANDED to USAC for further consideration in accordance with the terms of this
order.

18. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91,
0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3 and 54.722(a), that
section 54.507(d) of the Commission’s rules, 47 C.F.R. § 54.507(d), IS WAIVED for the partics to the
limited extent provided herein.

FEDERAL COMMUNICATIONS COMMISSION

Trent B. Harkrader

Chief

Telecommunications Access Policy Division
Wireline Competition Bureau

57 See Net56 July 31, 2012 Letter at 4-5.

58 47 CF.R. § 54.507(d) (2012) (requiring non-recurring services to be implemented by September 30 following the
close of the funding year).
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APPENDIX
Petitioner Application Funding Date Request for
Number Year Review Filed
Net56, Inc. 552545 2007 May 23, 2011
Palatine, Illinois 634059 2008 Oct. 4, 2010
(Harrison School District 36, Wonderlake, 678493 2009 Dec. 22,2010
1llinois)
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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of
Requests for Review of
Decisions of the

Universal Service Administrator by

Net56, Inc.
Palatine, IL

File No. SLD-678753

Schools and Libraries Universal Service CC Docket No. 02-6

Support Mechanism

N N e e Y e e e e S N

ORDER

Adopted: December 19, 2012 Released: December 19, 2012

By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau:

1.  Consistent with precedent,' we grant a request from Net56, Inc. (Net56) seeking review of a
decision by the Universal Service Administrative Company (USAC) under the E-rate program (more
formally known as the schools and libraries universal service support program) to deny funding for
Country Club Hills School District 160’s (Country Club Hills) application for funding year 2009.% In this
appeal, we find USAC erred in finding that the applicant violated the Commission’s rules when selecting
Net56 to provide Internet access, wide area network (WAN), firewall, and web and email hosting
services.®

! See Request for Review of Decisions of the Universal Service Administrator by Net56, Inc., CC Docket No. 02-6,
Order, 27 FCC Red 13606 (Wireline Comp. Bur. 2012) (Net56/Harrison) (finding that the applicant cost allocated
E-rate eligible services, paid its non-discounted share for services, and selected cost-effective services, infer alia);
Request for Review of Decisions of the Universal Service Administrator by Net56, Inc., CC Docket No. 02-6, Order,
DA 12-1951 (Wireline Comp. Bur. rel. Dec. 4, 2012) (Net56/Posen-Robbins). See also, e.g., Request for Review by
Ysleta Independent School District of the Decision of the Universal Service Administrator, CC Docket Nos. 96-45,
97-21, Order, 18 FCC Rcd 26407, 26431, para. 53 (2003) (Ysleta) (“The Commission has determined that seeking
competitive bids for eligible services is the most efficient means for ensuring that eligible schools and libraries are
fully informed of their choices and are most likely to receive cost-effective services™); Request for Review by
Macomb Intermediate School District Technology Consortium of the Decision of the Universal Service
Administrator, CC Docket No. 02-6, Order, 22 FCC Red 8771, 8772, para. 2 (2007) (applicants must select the most
cost-effective service offering).

? See Request for Review by Net56, Inc. of Decision of the Universal Service Administrator, Country Club Hills
School District, 2009 Funding Year, funding request numbers (FRNs) 1853415, 1853424, 1853437, at 4 (filed Aug.
30, 2010) (Net56 Appeal FY 2009). Section 54.719(c) of the Commission’s rules provides that any person
aggrieved by an action taken by a division of USAC may seek review from the Commission. 47 C.F.R. § 54.719(c)
(2012).

3 See Net56/Harrison, 27 FCC Red at 13612, para. 14; Net56/Posen-Robbins at para. 9. See also Letter from USAC,
Schools and Libraries Division, to Net56, Inc. (dated Feb. 23, 2010) (regarding Country Club Hills’s funding year
(FY) 2009 FCC Form 471 application number 678753, FRNs 1853415, 1853424, and 1853437) (Country Club Hills
FY 2009 Funding Commitment Decision Letter (FCDL) (denying funds for FY 2009); Letter from USAC, Schools
(continued...)
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2. Aswith the two previous appeals involving Net56, we find that USAC erred in its
determination that the applicant, in this case Country Club Hills, violated the Commission’s rules by
failing to cost allocate services in its contract with Net56, failing to pay its discounted share for eligible
services, and failing to select cost-effective eligible services.” In this instance, on appeal, USAC also
found that Country Club Hills failed to retain documentation regarding its competitive bidding process.®
We also grant Net56’s appeal of that determination. As with the two previous appeals involving Net56,
we find USAC incorrectly considered a five-year Master Services Agreement (MSA) between Net56 and
the applicant, rather than the existing one-year contract for E-rate services.”

3. We find that USAC considered the wrong contract in deciding to deny funding to Country
Club Hills for funding year 2009. The record shows that Country Club Hills did have an E-rate contract
with Net56 which allocated eligible from ineligible services.® The record also demonstrates that Country
Club Hills paid its share of the non-discounted portion of the eligible services, in accordance with the
one-year E-rate contract’ As with the other Net56-related appeals, Net56 explains that it used a financial
company, Millennium Leasing & Financial Services, Inc. (“Millennium™), to facilitate payments from
Country Club Hills to Net56 for E-rate cligible services." The record shows that Country Club Hills was
required to pay Millennium for eligible and ineligible services and goods. ' Millennium would then remit
Country Club Hills’s non-discount portion of the cost of the eligible goods and services to Net56 for the
E-rate eligible services.'” Because this payment process was in effect for funding year 2009, we find that
Country Club Hills did pay its share for E-rate supported services in accordance with Commission rules.

4.  USAC also determined that certain services requested by Country Club Hills in its requests
for WAN, firewall, email, and web hosting services were ineligible for funding.” In its appeals, Net56
(Continued from previous page)
and Libraries Division, to Denise Peeks, Country Club Hills School District 160 (dated March 26, 2010) (FY 2009
Further Explanation of Administrator’s Funding Decision). Subsequently, USAC also denied Net56’s appeal of
Country Club Hills’s funding year 2009 denials. See Letter from USAC, Schools and Libraries Division, to Paul B.
Hudson, Counsel to Net56, Inc. (dated Jun. 29, 2010) (Administrator’s Decision on Appeal — Funding Year 2009-
2010).

* See FY 2009 Further Explanation of Administrator’s Funding Decision at 4-7.
S See id at 3.
8 See Administrator’s Decision on Appeal — Funding Year 2009-2010 at 2.

7 See FY 2009 Further Explanation of Administrator’s Funding Decision at 4-7. Because it considered the MSA to
be the contract for E-rate services between Country Club Hills and Net56, it also found that Country Club Hills and
Net56 failed to allocate costs between eligible and ineligible services and that Country Club Hills did not pay its
share of the E-rate supported services.

¥ See Net56 Appeal FY 2009 at 7 and Ex. C at Attachments 2-4.
? See id. at Attachments 2-3.

' See id. at 7 and Ex. C at Attachment 3.

' See Net56 Appeal FY 2009 at Ex. C at Attachment 3.

12 See id.

" See FY 2009 Further Explanation of Administrator’s Funding Decision at 4 (listing the following services as
ineligible for funding: “maintenance and repair of school owned equipment located in the Net56 datacenter (co-
located equipment), backup of hard drives of co-located equipment, providing anti-virus services on co-located
equipment, providing environmentally controlled atmosphere and generated backup power for co-located
equipment”). USAC found that a DNS/DHCP server that Country Club Hills inctuded in its priority 1 funding
request should have been requested in a priority 2 funding request. Id. at 2. USAC also found that Country Club
Hills asked for a firewall at the Net56 data center, an ineligible location, and for e-mail and web retention and
journaling, which were also ineligible for funding. Id. at 1-3.
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does not appeal USAC’s eligibility determinations about certain of the services at issue.'* Because Net56
does not contest USAC’s determinations with respect to eligibility of these services, we will not address
them here.

5. Next we address USAC’s determination that Country Club Hills’s funding requests for
email and web hosting services were not cost effective.'” Applicants are required to request discounts
based on their reasonable needs and resources and their bids for services should be evaluated based on
cost-effectiveness.'® In the instant matter, as in the other Net56-related appeals, USAC determined that
Net56’s services for email and web hosting services “exceed{ed] twice the cost of a commercially
available solution” and were therefore not cost effective.'” As we have previously explained, the
Commission has not established a bright line test for determining when costs for services are excessive.'
The Commission has, however, noted that there may be instances where costs for prices or services are so
exorbitant that they cannot be cost effective and gave the example of a router that is sold for two to three
times the commercial market price.'” Here, we are not persuaded that USAC took into account all the
relevant costs when estimating the cost of a premises-based solution compared to Net56’s leased solution
for Country Club Hills. Based on the record before us, we conclude that the services requested by
Country Club Hills were not two to three times the estimated commercial market price.

6.  Moreover, as with the previous Net56 related cases, we find that the record supports a
determination that Country Club Hills followed the Commission’s rules in conducting its bidding and
selection process.” The record also reflects that Net56 complied with the Commission’s rules regarding
lowest corresponding price, which requires service providers to provide applicants with prices no higher
than the lowest price that it charges to similarly-situated non-residential customers for similar services. '
Net56 provided examples of prices for its commercial customers for web and email hosting services and

' See Net56 Appeal FY 2009 at 7-9. See also Letter from Paul B. Hudson, Counsel to Net56, Inc., to Marlene H.
Dortch, Secretary, Federal Communications Commission at 2 (dated Jul. 31, 2012) (Net56 July 31, 2012 Letter)

1% See FY 2009 Further Explanation of Administrator’s Funding Decision at 3 (concluding that Net56’s web hosting
and email solution cost $480,000 over the course of a five-year contract, whereas USAC’s theoretical premises-
based solution would cost $57,000). USAC did not undertake a cost-effectiveness review for Net56’s prices for
Internet access or firewall services. Id at 2.

6 See supran.l.
7 See FY 2009 Further Explanation of Administrator’s Funding Decision at 3.

8 See Ysleta, 18 FCC Rcd at 26432, para. 54 (“The Commission has not, to date, enunciated bright-line standards
for determining when particular services are priced so high as to be considered not cost-effective under our rules”).

¥ See id.

2 See 47 C.F.R. § 54.503 (2012) (requiring applicants to seek competitive bids to procure E-rate services and
providing instruction on the protocol for the bidding process). See also 47 C.F.R. § 54.504 (2009). See, e.g., FCC
Form 470, Country Club Hills School District 160 (posted Dec. 15, 2008); Letter from Denise O. Peeks, Business
Manager, Country Club Hills School District 160 to Marlene H. Dortch, Secretary, Federal Communications
Commission at 1 (dated Mar. 2, 2011).

2 See 47 CF.R. § 54.511(b) (2012). See also 47 CF.R. § 54.511(b) (2009) (“Providers of eligible services shall not
charge schools, school districts, libraries, library consortia, or consortia including any of these entities a price above
the lowest corresponding price for supported services, unless the Commission, with respect to interstate services or
the state commission with respect to intrastate services, finds that the lowest corresponding price is not
compensatory. Promotional rates offered by a service provider for a period of more than 90 days must be included
among the comparable rates upon which the lowest corresponding price is determined.”). See also Federal-State
Joint Board on Universal Service, CC Docket No. 96-45, Fourth Order on Reconsideration, 13 FCC Red 5318,
5398, para. 133 (1997).
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compared them to the comparable prices that it charged to Country Club Hills.”” Based on these factors
and the record before us, we conclude that USAC erred in finding that the services Country Club Hills
purchased were not cost effective.”

7.  Finally, we address USAC’s allegation that Country Club Hills failed to retain required
competitive bidding documents. Here, it is undisputed that Net56 was the only bidder, and the record
demonstrates that Country Club Hills retained all necessary documents relating to Net56’s bid.
Therefore, we find that USAC erred in finding that Country Club Hills failed to retain required
documentation.

8.  Lastly, on our own motion, we waive section 54.507(d) of the Commission’s rules and
direct USAC to waive any procedural deadline, such as the invoicing deadline, that might be necessary to
effectuate our ruling.”* We find good cause to waive section 54.507(d) because filing an appeal of a
denial is likely to cause the applicant to miss the program’s subsequent procedural deadlines in that
funding year.

9.  Therefore based on our review of the record, we grant the request of Net56 with respect to
Country Club Hills’s funding year 2009 E-rate application. On remand, we direct USAC to process the
grant using the services and pricing found in Country Club Hilis’s E-rate contract dated January 20, 2009,
and reduce the funding request by the amount of any ineligible charges consistent with this order. To
ensure that the underlying applications are resolved expeditiously, we direct USAC to complete its review
of each application listed in the appendix and issue an award or a denial based on a complete review and
analysis no later than 90 calendar days from the release date of this order. In remanding these
applications to USAC, we make no finding as to the ultimate eligibility of the services or the underlying
applications. We direct USAC to discontinue recovery actions relating to requests for review that are
addressed herein. At this time, we also find that there is no evidence of waste, fraud or abuse in the
record.

10. ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4
and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections
0.91,0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3 and 54.722(a),
that the request for review filed by Net56, Inc. IS GRANTED and the underlying application IS
REMANDED to USAC for further consideration in accordance with the terms of this order.

2 See Net56 July 31, 2012 Letter at 4-5.

B See, e.g., Net56/Harrison, 27 FCC Red at 13612, para. 14 (explaining how Net56 demonstrated that its costs for
products and services were not unreasonable based on the needs and circumstances of Harrison School District 36
and that USAC erred in finding that the services were not cost-effective).

47 C.FR. § 54.507(d) (2012) (requiring non-recurring services to be implemented by September 30 following the
close of the funding year).
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11. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91,
0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3 and 54.722(a), that
section 54.507(d) of the Commission’s rules, 47 C.F.R. § 54.507(d), IS WAIVED for the parties to the
limited extent provided herein.

FEDERAL COMMUNICATIONS COMMISSION

Trent B. Harkrader

Chief

Telecommunications Access Policy Division
Wireline Competition Bureau






USAC Schools and Libraries Division

Liiversal Senvier Adminisiaive Company

February 2, 2010

Tony DeMonte

Zion School District 6
2200 Bethesda Bivd
Zion, IL. 60099-2352

Further Explanation of Administrator’s Funding Decision
FCC Form 471 Application Number: 634543

Funding Request Numbers: 1755454, 1755495 and 1755527
Funding Year 2008 (07/01/2008 — 06/30/2009)

Billed Entity Number: 135356

Under separate cover, you are being sent a Funding Commitment Decision Letter
concerning the FCC Form 471 Application Number cited above. This Funding
Commitment Decision Letter denies the Funding Request Number(s) indicated above.

Please be advised that the Funding Commitment Decision Letter (FCDL) is the
official action on this application by the Universal Service Administrative Company
(USAC). Please refer to that letter for instructions regarding how to appeal the
Administrator’s decision, if you wish to do so. The purpose of this letter is to provide
you with additional information concerning the reason for modification and denial of
these funding requests,

Review of FRN'#1755454

FRN #1755454 requests funding in the amount of $90,780 for Internet access WAN
service. This WAN service request includes on-premise equipment. According to the
Jtem 21 attachments and additional documentation you provided on November 20, 2008,
which included a more detailed description of the services being procured from Net56
and a network diagram, the on-premise equipment consisted of Cisco 3560 series Jayer 3,
Gb Switch/Routers and IBM Series 3200 Servers, which were to function as DNS/DHCP
SCrVers.

Based on a review of the network diagram and related documentation related 1o this on-
premise equipment, in accordance with the requirements of the Tennessee Order (FCC
99-216), the WAN servers, identified as DNS/DHCP servers, are not eligible as part of a
Priority 1 Internet access service.

2000 L Street, NW  Suite 200 Washington, DC 20036 Voice 202 776 0200 Fax 202.776.0080 www usac.org
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Ms. Tony DeMonte
February 2, 2010
Page 2 of 7

The Tennessee Order questions address the exclusive use of the servers, and whether the
DHCP service would function if the servers were removed. For reference, please see
http://www.usac.org/sl/applicants/step06/on-premise-priority ] -equipment.aspx.

e The diagram configuration, and the function of the servers, fail the following
requirements of the Tennessee Order:

o The Local Area Network of the school or library is functional without
dependence on the equipment. This is because the DHCP/DNS service
would not be able to function if the servers were removed.

o There is no contractual, technical, or other limitation that would prevent
the service provider from using its network equipment, in pari, for other
customers. This is because the servers are located at an applicant site; as
such, it would not be possible for the vendor to utilize the same servers to
provide DNS/DHCP service to another customer.

While the WAN servers could potentially be eligible as Priority 2 internal connections,
your establishing FCC Form 470, #112010000655298, did not post for Internal
Connections. Therefore, these servers are not fundable as Internal Connections.

In response to USAC’s request for cost allocation information, your service provider,
Net56, in their response dated February 22, 2009, indicated that the cost associated with
the servers was 3205 per month each or a total of $17,220 annually. Your funding request
was reduced by that amount.

After modification and removal of the costs associated with the ineligible servers, this
FRN was subjected to a cost effectiveness review by USAC. This review was conducted
based on the Item 2] attachments, related follow up questions and your responses to
those follow up questions. This cost effectiveness review compared the funding requested
for the solution from Net56 with the funding required for a comparable premises-based
solution, as well as other on-premises solutions.

The result of that review was that the funding request was not justified as cost effective as
required by FCC rules. Specifically, the Internet access WAN services exceed two times
the cost of a comparable solution from commercial vendors for the cligible services. The
FCC has stated that in some situations in which “the price of services is so exorbitant that
it cannot, on its face be cost effective” and cited as an example selling a service “at prices
two to three times greater than the prices available from commercial vendors wouid not
be cost effective, absent extenuating services” Ysleta Order, FCC 03-313, paragraph 54."
The funding required for the NetS6 solution over the five year life of the contract is
$367,800. However, the cost of a comparable solution that is based on purchasing the
networking equipment and annual maintenance would be approximately $58,000. This

! See 47 C.F.R. secs. 54.511(a), 54.504(b)(2)(vii), 54.504(c)(1)(xi). See also Request for Review of the
Decision cf the Universal Service Administrator by Ysleta Independent School District, et al., CC Docket
Nos. 96-45 and 97-21, Order, 18 FCC Rcd 26407, FCC 03-313 paras. 47-55 (Dec. 8,.2003) (Ysleta Order).
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amount accounts for the purchase of seven routers at market price of $2100 each, plus 50
percent of that cost for installation and configuration, plus 50 percent of that cost
annually for maintenance.

FRN #1755495 Review

FRN #1755495 requests funding in the amount of $65,580 for a firewall service. This
firewall service includes on-premise software running on the switch included in the WAN
service FRN #1755454. FRN #1755495 also includes firewall equipment located at the
Net56 data center. The Net56 data center is an incligible location; accordingly,
equipment located there is ineligible for funding. Also, since the funding request
includes the firewall capability of the software running on the switch, which is located at
the point of entry of each building, it has been determined that the equipment located at
the Net56 data center is redundant and thercfore ineligible for that reason as well.

In response to USAC’s request for cost allocation information, your service provider,
Net56, in their response dated February 22, 2009, indicated that the cost associated with
the firewall equipment located at the Net56 data center was $1,350 per month or $16,200
annually. The funding request was reduced by that amount.

After modification and removal of the costs associated with the firewall equipment
located at the Net56 data center, this FRN was subjected to a cost effectiveness review by
USAC. ‘This review was conducted based on the Jtem 21 attachments, related follow up
questions and your responses to those follow up questions. This cost effectiveness review
compared the funding requested for the solution from Net56 with the funding required for
a comparable premises-bascd solution, as well as other on-premises solutions.

The result of that review was that the funding request was not justified as cost effective as
required by FCC rules. The FCC has stated that in some situations in which “the price of
services is so exorbitant that it cannot, on its face be cost effective” and cited as an
example selling a service “at prices two 1o three times greater than the prices available
from commercial vendors would not be cost effective, absent extenuating services”
Ysleta Order, FCC 03-313, paragraph 54.2 Specifically, the Internet access firewall
approaches two times the cost of a comparable solution from commercial vendors. The
funding required for the Net56 solution over the five year life of the contract is $246,900.
However, the cost of a comparable solution that is based on purchasing firewall
equipment for each of the seven locations and annual maintenance would be
approximately $140,000. This amount accounts for the purchase of seven Cisco PIX
Firewall devices at market price of $5,000 each, plus 50 percent of that cost for
installation and configuration, plus 50 percent of that cost annually for maintenance.

% See id
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FRN #1755527 Review

FRN #1755527 requests funding in the amount of $60,000 for web hosting and email
services. In the response to USAC’s information request regarding the specific services
included in this funding request, you indicated that these services include web retention
and web journaling as well as email retention and email journaling. Web retention and e-
mail retention is archiving of information. Web journaling and e-mail journaling is an
application. These products/services are ineligible under program rules.

For details, please refer to the Eligible Services List:
http://www.universalservice.org/sl/tools/eligible-services-list.aspx.

In response to USAC’s request for cost allocation information, your service provider,
Net56, in their response dated February 22, 2009, indicated that the cost associated with
the email retention and journaling and web retention and journaling was $1,000 per
month or $12,000 annually. The funding request was reduced by that amount.

After modification and removal of the costs associated with the email retention and
journaling and the web retention and journaling, this FRN was subjected to a cost
effectiveness review by USAC. This review was conducted based on the Item 21
attachments and follow up questions and your responses to the follow up questions. This
cost effectiveness review compared the funding requested for the solution from Net56
with the funding required for a comparable premises-based solution, as well as other on-
premises solutions.

The result of that review was that the funding request was not justified as cost effective as
required by FCC rules. The FCC has stated that in some situations in which “the price of
services is so exorbitant that it cannot, on its face be cost effective” and cited as an
example selling a service “at prices two to three times greater than the prices available
from commercial vendors would not be cost effective, absent extenuating services”
Ysleta Order, FCC 03-313, paragraph 54.% Specifically, the Internet access firewall
services exceed two times the cost of a comparable solution from commercial vendors.
The funding required for the Net56 solution over the five year life of the contract is
$240,000. However, the cost of a comparable solution that is based on purchasing the
server equipment and annual maintenance would be approximately $57,000. This
amount accounts for the purchase of four servers at a market price of $14,000, including
installation and maintenance for five years. It should be noted that in most cases, two
servers are adequate to perform these functions. Costs associated with the purchase of
two servers would be approximately $28,500.

3 See id
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Contract Review: Service Eligibility Issues

In response to the April 13, 2009 request by USAC for all contracts between the Zion
School District 6 and the service provider, Net56, the applicant provided one contract.
The contract is signed by Ruth A. Davis, President of the school board and dated
February 27, 2006. It is for a term of 60 months.

Upon review, your contract specifies several additional ineligible services that are
included in the funding requests beyond what was disclosed in your responses to
information requests. Such services include, but are not limited to, the following:
maintenance, operation and repair of school owned equipment Jocated in the Net56 data
center (co-located equipment), providing anti-virus services on co-located equipment,
providing environmentally controlled atmosphere and generated backup power for co-
located equipment.

Because the FRNs had already been determined to be not cost effective based on the
information that was previously provided, USAC did not attempt to re-perform cost
allocations and the cost effectiveness reviews based upon this additional information, and
the previous determinations as detailed above stand.

However, it is important to note that during the course of this review, both you and your
service provider failed to provide a breakdown of the eligible versus ineligible services
being received from Net56 and their respective dollar amounts that is consistent with the
services and costs noted in your contract, which, additionally, tie in clearly to your
Schools and Libraries Program funding requests. As explained in greater detail below,
the documentation provided by you indicates that the monthly payments are exclusively
for the rental/lease of equipment that is not fundable because it is located at an ineligible
entity.

Contract Review: Payments

The Master Service Agreement portion of the aforementioned contract, in section 3,
states that this is the sole agreement between the school and the service provider “relating
to the subject matter hereof.” Accordingly, there is no other agreement/contract related
to the services requested in FCC Form 471 application #634543.

This contract specifies a monthly payment of $14,000 to be paid pursuant to the terms
and conditions of Exhibit D, which is a financing agreement between the school and
Millennium Leasing & Financial Services Inc. There is no other payment specified in the
contract other than the payment to Millennium Leasing & Financial Services Inc.
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Finance Agreement Review

The financing agreement, also signed by Ruth A, Davis, states that the school is to make
60 lease payments in the amount of $14,000 each. The financing agreement indicates
that the payments are for the rental/lease of the equipment shown in Exhibit 1 of the
financing agreement. That equipment is the same equipment listed in Exhibit A of the
NetS6 contract. Exhibit A indicates that the implementation location of this equipment is
the Net56 location at 1266 W. Northwest Hwy, Palatine, lllinois, which is an ineligible
Jocation. Per the financing agreement, the entire amount of the payments is associated
with the rental/lease of this equipment.

As specified in the financing agreement between the school and the financing company,
this payment is solely for the rental/lease of hardware and/or software. The hardware
and/or software specified as covered by the finance agreement is ineligible because it is
being deployed within the Net56 data center, which is an ineligible entity.

Although eligible services may have been provided by Net56, there is no documentation
regarding any payment for eligible or ineligible Internet access services. Therefore, there
is no documentation to support that you paid your Schools and Libraries Program share
for any eligible Internet access services, because the lease agreement, which represents
the full payment for services, is solely for the rental/lease of ineligible equipment.

Net56 Additional Information

USAC management met with several applicants as well as Net56 regarding these
concerns. On October 7, 2009, Net56 provided a two page letter in responsc to USAC’s
questions. The request was to respond as to why Net56 maintained that the servers would
be eligible as a Priority I Service; to answer how they arrived at their pricing structure;
and to provide the grid referred to by some applicants that would purportedly allocate
costs related to eligible and ineligible services.

The Net56 response was reviewed. First, the documentation provided did not affect the
determination regarding the servers. Second, the question regarding pricing structure was
not answered directly, but rather, a “Total Cost of Ownership” document was provided,
which compared costs of the Net56 solution with ineligible staff costs. It is important to
note that while a particular solution may lower the cverall Total Cost of Ownership to an
individual school district, the Schools and Libraries program can only fund eligible
products and services that are used in accordance with FCC Rules, which may not always
result in the lowest total cost of ownership to the applicant. Third, the grid provided,
while it did pertain to the funding requests, did not serve to answer the many questions
relating to disparities between the Item 21 documentation, the contract and the finance
agreement.
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Conclusion

The funding requests were reviewed for service eligibility. Ineligible services were cost
allocated and the associated costs were removed from the funding requests. Cost
effectiveness reviews were then performed. All three FRNs failed cost effectiveness
review.

During the course of the review of these FRNs, the contract and finance agreement were
provided to USAC. The services noted in the contract differ from your responses during
the cost effectiveness review; however, the determination that all three FRNs fail cost
cffectiveness review stands, since the additional information in the contract would only
lead to further cost allocations, which would still provide a cost effectiveness failure.

In regard to service eligibility of the products and services specified in your contract, no
documentation was provided to USAC that clearly allocates eligible and ineligible
products and services and their respective costs. As a result, it is not possible to ascertain
how your Schools and Libraries Program funding requests relate to the eligible and
ineligible products and services noted on the contract.

Additionally, the finance agreement, which includes the only payment related to your
contract and funding requests, specifies that the payments are for the lease/rental of
hardware at the Net56 data center, an ineligible location. While Net56 may be providing
cligible Internet access services as a part of the contract, there is no documentation to
support that any services, ¢ligible or ineligible, are included in the payments to the
finance company. Accordingly, there is no documentation regarding the payment of your
Schools and Libraries Program share of Internet access services.

Finally, USAC management madc additional attempts to obtain information from Net56
in regard to these concerns; however, the documentation provided did not affect the
outcome of the decision.

Sincerely,

The Schools and Libraries Program

cc:
Net56

Bruce Koch

1266 W. Northwest Hwy
Suite 740

Palatine, IL 60067
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- Schools and Libraries Division

FUNDING COMMITMENT DECISION LETTER
(Funding Year 2009: 07/01/2009 - 06/30/2010)

February 2, 2010

Mary Piazza

Net56, Inc

1266 West Northwest Hwy
Suite" 740

Palatine, IL 60067

Re: Service Provider Name: Net56, Inc
Sgrvice Provider Identification Humber: 143025679

Thaﬁk~ypu.for participating in the Schools and L@brériegtPrégram (Program) for Funding
Year 2009. This letter is your notification of our decision(s),regarding application
funding requests that listed your company'’s Service Provider Identification Number (SPIN).

NEXT STEPS

- File Form 498, Service Provider Information Form, if appropriate

- File Form 473, Service Provider Annual Certification Form (SPAC), for the above
Funding Year

- Work with your customer to provide appropriate invoicing to USAC: Service Provider
Invoice (Form 474) or Billed Entity Applicant Reimbursement (Form 472)

Please refer to the Funding Commitment Report({s) (Report) following this letter for
specific funding request decisions and explanations. Each Report contains detailed
information extracted from the applicant's Form 471. A guide that provides a definition
for each line of the Report is available in the Reference Ar'ea of our website.

Once you have reviewed this letter, we urge you to contact Xour customers to establish
any necessary arrangements regarding start of services, billing of discounts, and any

other administrative details for implementation of discount services. As a reminder,

only eligible services delivered in accordance with Federal Communications Commission

(FCC) rules are eligible for these discounts,

TO APPEAL THIS DECISION:
You have the option of filing an appeal with the SLD or directly with the ECC.

1f you wish to appeal a decision in this letter to USAC, your appeal must be
received by USAC or postmarked within 60 days of the date of this letter. Failure
to meet this reguirement will result in automatic dismissal of your appeal. In
your letter of appeal:

1. Include the name, address, telephone number, fax number, and (if available) email
address for the person who can most readily discuss this appeal with us.

2. State outright that your letter is an appeal. Include the following to identify the
decision letter and the decision you are appealing:
- Appellant namne,

Applicant or service provider name, if different from appellant,

Applicant Billed Entity Number (BEN) and Service Provider ldentification Number (SPIN),

Form 471 Application Number as assigned by USAC, .

"Funding Commitmwent Decision Letter for Funding Year 2009," aND

The exact text or the decision that you are appealing.

LI S S I |

Schools and Libraries Division - Correspondence Unit,
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-0685
Visit us online at: www.usac.org/s!
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3. Please keep your letter to the point, and provide documentation to sugport your appeal.
ge sure tg.keep a copy of your entire appeal, including any correspondence and
ocunmentation. . .

4. 1f you are the applicant, please provide a copy of your appeal to the service
provider(s) affected by the decision. If you are the service Erov*der, please
provide a copy of your appeal to the applicant(s) affected by USAC's decision.

5. Provide an authorized signature on your letter of appeal.

To submit your agpeal to USAC by email, email to appeals@sl.universalservice.org.
USAC will automatically reply to incomlng emails to confirm receipt.

To submit your appeal to us by fax, fax your appeal to (973) 599-6542.
To submit your appeal to us on paper, send your appeal to:

Letter of Apgeal . L. .
Schools and Libraries Division - Correspondence Unit
100 S. Jefferson Road

P.0. Box 902

Whippany, NJ 07981

If you wish to appeal a decision in this letter to the FCC, you should refer to CC
Docket No. 02-6 on the first page of Xqur apgeal to the FCE. YourAapEeal wust be
received by the FCC or postmarked within 60 days of the date of this letter.

Failure to meet this requirement will result in automatic dismissal of_gour_apgeal.
We strongly recommend that you use the electronic filing options described in the
"Apgeals Procedure” posted on our website. If you are submitting your agpeal via
United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street
SW, Washington, DC 20554.

OBLIGATION TO PAY NON-DISCOUNT PORTION

Apglicants are required to pay the non-discount portion of the cost of the products
an {or services to their service provider(s). Service providers are required to
bill applicants for the non-discount portion. The ECC stated that requiring
agpllcants to pay their share ensures efflCLenCK and accountability in the grogram.
If USAC is being billed via _the FCC Form 474, 6 the service provider must bill the
aggllcant at_the same time it bills USAC, If USAC is being billed via the ECC Form
472, the applicant pays the service provider in full (the non-discount plus
discount portion) and then seeks reimbursement froi USAC., If you are using a
;rgde-lg.as part’ of your non-discount portion, please refer to our website for more
information.

NOTICE ON RULES AND FUNDS AVAILABILITY

Agglicants' receipt of funding commitments is contingent on their compliance with

all statutory,6 regqulatory, and procedural requirements of the Schools and Libraries
Program. Apghlcants.who have received funding commitments continue to be subject to
audits and other reviews that USAC and/or the FCC may undertake periodically to assure
that funds that have been committed are being used in accordance with all such
requirements. USAC may be required to reduce or cancel funding compitments that were
not issued in accordance with such requirements, whether due to action or inaction,
including but not limited to that by USAC, the applicant, or the service provider.
USAC, and other agpro riate authorities (including but not limited to the ECC&‘ may
ursue enforcement actions and other means of recourse to collect improperly disbursed
unds. The timing of pa{ment of invoices may also be affected by the availability of
funds based on thé amount of funds collected from contributing telecommunications
companies.

Schools and Libraries Division
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